Keeping the peace: lesson one

OTo jaw-jaw is better than t4W/hat are WTO trade disputes?

war—warO _ A brief summary
Winston Churchill, on the peace

negotiations in Korea in the 19500s When governments disagree about their rights and obli -
gations under the WTO Agreements, they look to WTO to
help them resolve the problem. The WTO is like a Ocontract®
. ~ . between governments. The WTO Members settle disputes by
DeveIOpmg MembersO dBpHB@ﬁg sure governments understand and do what the con -
Enforcing their WTO rights tract requires in a particular circumstance. When countries
OThe growing role of developing  5in WTO, they pledge they will change their laws to abide by

countries in the WTO dispute set - ~ o .
: pute the MembersO decision in any future dispute.
tlement process is another indica -

tion of how developing countries are

participating in the global system.  D0es WTO deal with all trade disputes?

In 2005, developing countries Any trade dispute between governments
brought 64% of the complaints to
the WTOOs Dispute Settlement Body, WTO deals with disputes only among its member govern -

which compares with only 20% in ments. Trading bPrms usually have private contracts between
1997 and just 12% in 1998. Many them concerning their sales and purchases across borders.
of the cases brought have been  \yTQ s not involved in any of the conRicts that might arise
high profile and there is increas - in these private contracts. The rules of WTO do not apply to

ing recognition among develop - |
ing country ofbcials that use of the Prms, only to governments.

dispute settlement system canbe a  Apy trade dispute between governments is likely to be about

highly effective way to enforce their a conflict in their trade policies or regulations. For example

rights.0 Pascal Lamy, WTO Direc - P €9 i pie,

tor-General , Annual Report 2006 how one country treats the otherOs exports. Or the way pro -
duction subsidies in one country affect the demand for the
exports of another country. WTO rules cover all of these cir -
cumstances for trade in goods or trade in services.

How can the WTO rules apply to all possible regulations in
every area of goods or services trade?

Qlaw-Jawd? First , WTO rules require Member governments to abide
by basic principles of good trade regulation such as the
MFN rule, the national treatment rule and rules on
transparency of trade regulations. The principles of
WTO are so fundamental that they apply to just about
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everything a government does to regulate trade. Most
disputes, therefore, concern a breech of these principles
as found in a particular WTO Agreement

Second, Members may call for a WTO ruling if something
one Member does, or does not do, prevents another Mem -
ber enjoying the full benebts of its membership of WTO.
This can be even when the thing done or not done seems

to be in accordance with WTO rules.

The WTO Members have never had to rule on a complaint of
the second type. It shows, however, that they are willing to
deal with any situation that might arise in a trade dispute.

The threat to peace
Disputes could get out of hand

Trade disputes are not just about the words in the WTO
Agreements. They are usually about conf3icts worth many
millions of dollars to an exporter, importer, or industry that
competes with imports.

To give you an idea When big sums of money are involved, the dispute frequently
Value of disputes becomes heated. In past centuries, governments would go to
How much is at stake in Dispute Set - \war over trade disputes. Thanks to WTO, they donOt do that
tlement cases? One way of answering anymore

this question is to look at the deci -
sions of WTO arbitrators inthe cases  The threat is always there, however, that disputes over trade
where the DSB approved temporary in one product might Opoison® other trading relations. Some
OretaliationO. The value of retaliation . A = _

. L disputes, even today, lead to threats of Otit-for-tatO retaliation.
is an approximation of losses due ) . ~

to the Oillegal® measure. The biggest Members threaten to raise new barriers to each otheArOs
cases involve the USA and the EC. exports. This is what the TV and newspapers call a Otrade

war®.

Brought $m/

Case by year A dispute between two countries that starts in one industry
can spread like this to many industries that trade between
EC Hormones ~ USA 116 two countries. It can even become a dispute involving more
than one country. If there is no solution to the dispute, things
EC Bananas  USA 194 tend to get much worse.

EC Bananas Ecuador 201

USA FSC

EC 4,000
(subsidies)

1tOs difficult to estimate the value
of trade lost to an Oillegal® tra
measure. These numbers do no
necessarily capture the full con @
sequences of the trade barriers.
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Keeping the peace: lesson two

Consultation works best  Resolve rather than enforce

Most cases end at the brst stage :
More than half of all disputes MUtua“y agreed solutions

notiped to WTO do not go to a Panel  The Understanding on Dispute Settlement } ODSUO for short}

because Members do not ask for  gescribes how to settle disputes in WTO. The Members,

one. This probably means that meeting in the Dispute Settlement Body or ODSBO } another

the disputes have been resolved ~ ) )

without WTO intervention. name for WTOOs General Council } decide what to do. The
Director General of WTO, the independent dispute Panels and,
the WTO Appellate Body help the DSB.

The DSBOs goal is an early solution to the problem. There are
two ways to do this.

1. First, get the disputing Membersto  talk with each
other . WTO Members prefer the disputing Members to
work out their differences between themselves. When
that happens, the case goes no further.

2. Second, interpret the Agreements . What do they

Who complains about whom? require in the circumstances of the case? The dispute

USA and EC are big targets Panel recommends a solution that the Appellate Body
You might have thought that the giant may review. Members usually then recognize what
industrial economies with plenty they should do to bx (Orectify®) the problem.

of lawyers would target developing
country Members. Butyou®d be wrong. The DSB alone has the right to make decisions in a dispute. It

is very likely, however, to accept the report and recommen -

t RESTEENE  dations of the Appellate Body and the Panel. It can reject the

US or EC DevOg  Others reports only if all Members, including the OwinnerO of the dis -
93 70 pute, agree to do so.
Developing ~ USorEC Others The DSB decision on every dispute is the same. It directs the
204 27 Olosing® Member in a dispute to bring its laws and regulations
Others US or EC DevOyg into conformity with the Agreements of WTO.
198 84 If the loser does not change its laws in a Oreasonable period

of time®, the DSB may authorize the OwinnerO temporarily to
Source: Horn & Mavroidis, OThe WTO, retaliate. The Agreement debnes retaliation as withdrawing
Dispute Settlement System 1995- 2OOAC)equwalent rights and concessionsO. In other words, the

Some descriptive statisticsO. Cases URiRner can put higher duties on imports from the looser. This
February, 2005. Accéss e (PDF ble)
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may be a strong incentive to comply with the DSU decision. It
means a loss of trade for both the winner and loser, however,
so Members rarely use retaliation.

A referee, not a policeman
WTO keeps the Otrade gameO Rowing

WTO takes action only when one Member complains about
another MemberQs regulations. It does not have trade Opolice®
who seek out policies or regulations that might not comply

with the contract.

From WTOOs viewpoint, there is no Oright and wrongQ in
MembersO trade policies. There are only policies that comply
with the Agreements and those that do not comply. Some
policies are likely to work better than others but none is
Oright® or OwrongO.

WTO does not OpunishO Members who lose a disputes case. The
DSB has to decide only whether to direct the Member bring its
laws into conformity with the WTO Agreements. There may be
consequences if Members do not do so, including Oretaliation.O
But retaliation is an incentive, not Oretribution,O in WTO.

Joining the dots

A thread that runs through the Agreements

The DSU applies to all of the WTO Agreements and the

Oplurilateral® agreement on Government Procurement. When
two Members dispute rights or obligations, they can be in any
of the Agreements and in more than one Agreement at a time.

The Disputes Panel and the Appellate Body look at the
complaint only as the disputants present it. However, they
can consider rights and obligations under any Agreement or
under several different agreements, for example both GATT
and GATS.

The Disputes procedure is like a thread running through all

of the WTO and linking the benebts and obligations under all

of the Agreements. n
| |

Decisions on time, every time
Members have a rightaotion
The Dispute Settlement process guarantees one thing. There

will be a decision, every time, in any case brought to it, no
matter how complex.

The three OROs

For your glossary

Retaliation : A temporary measure
that takes away rights or obliga -
tions from the respondent (Olosing®d)
Member equal to the losses that
it is imposing on the complain -
ing Member. We say Oretaliation®
but the DSU does not use the term.

Retribution : Punishment for a
wrong-doing. Thisis not something
dispute settlement is intended for.

Rectification : Setting things to
rights. This is what happens when
the respondent complies with the
DSU direction to bring its regula -
tions into line with the Agreements
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The DSB can make a decision inside a year if there is no
request for an Appellate Body review. Where there is an
appeal from the Panel recommendation, the minimum time
to a bPnal decision is 15 months. Decisions in most disputes
where the DSB appoints a Panel take about that length of
time.

It is important to have quick action on trade disputes.

Members might start to question the value of the Agreements
if WTO delayed or refused to take decisions on enforcement.
After all, if Members cannot enforce the contract, why join it?

Once the DSB decides, it gives the loosing Member has a

Oreasonable period of timeQ to change its laws and regulations.

Laws and regulations must conform to the correct
interpretation of the Agreements. How long is Oreasonable?0
It can vary but usually its 15 months. Sometimes, the DSB
appoints an adjudicator to decide the precise period.

Overall, from start to bnish, including Orectibcationd of the
problem, a WTO dispute can take two and a half years.

One rule for all Members
Do it WTOOs way, or not at alll

Article 23 of the DSU prohibits attempts to enforce WTO
rights or obligations outside the WTO Dispute Settlement
procedures. In other words, Members may not take things
into their own hands. Big economies must not use their power
against smaller economies to secure WTO benebpts.

Developing countries launched almost two thirds of Dispute
Settlement cases in 2005. Like other Members, they
recognize that the system works for them. It takes action
on trade problems that they would bnd very difpcult, or
impossible, to resolve on their own.

You might think that the biggest and most powerful trading
economies would need the WTO disputes system less. Not

so. The biggest economies, such as the United States, the
European Community, and Brazil are also the biggest users of
the Dispute Settlement system. They use it mostly to resolve
problems with other big economies.

Every Member of WTO, when it joins WTO, agrees to abide
by this jurisdiction. That gives WTO Dispute Settlement the
strongest possible role for an international tribunal.

Nowhere to hide

The DSB is watching

A Member that loses a dispute has
no option but to implement the deci -
sion of the DSB. Six months after it
decides on the Oreasonable period of
timeO for implementation, the DSB
calls for a written report from the
Member on what it has done. It con -
tinues to do this at all of its meet -
ings after that unless Members
decide that they no longer need to
do so. The DSB continues to check
even if the losing Member Ocom -
pensatesO the winning Member
for the delay in implementation.

gK

Enforcing MembersO rights

Are LDCs missing out?

Least Developed Countries have
a low level of participation in Dis -
pute Settlement. Statistics show
that during WTOOs first decade
(to mid 2004) LDCs comprised
0.9% of complainants (8 cases).

These economies accounted for less
than 0.8% of world merchandise
exports in 2006, according to WTOOs
statistical database. Would their
market access have improved if
LDCs had been more active inthe Dis -
putes system? What do you think?
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Dispute settlement schedule

Deadlines Steps [potentially]

Normally ater...
60 days at least. ST T
May continue # Consultations --» Dispute resolved ]
indelmitely e e eeeeeaaaaa- o

_______________ 7

Panel established by the A
80-90 days N DSB
At all times, good cB3
Panel meets with Parties of D-G, conciliation,
¢ mediation
Panel report issued to
6 - 7 months Parties v

Panel report circulated
to DSB R

©
B
3
S
>3
=
[72])

A
30 - 90 days tdr Panel repor C Appellate Body review
60 days aér receipt -7 ]
of Panel or Panel + ( Esiﬁgt‘;péz Lhergag@‘ \(
Appellate Body repmr PP yrep oSS D
............... ¢ v ‘ Dispute resolved |
'Reasonable period of ) // ----------------
time' of 5 months @ Implementation >\
\
_______________ : \ (In cases of non-
| 4 implementation) Parties
\4 negotiate compensation
30 days aér

. , Possible procedings on
- - expily of reasonable implementation
period'

Retaliation (if no agreement
on compensation)
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Keeping the peace: lesstiree

Following the steps Dispute Settlement Body

By the numbers . .
The chart shows the main steps Members take charge of dispute resolution

described by the DSU. The num - There is no higher authority in WTO than the Members

bers show the parts weOre most  4.4ing togehter. Only the Ministerial Council can authorize

'mere.Sted 'n- Although.'t looks an Ointerpretationd of the Agreements. The DSB comprises

complicated, there are just four o - )

key steps from Problem to Peace. the MinistersO representatives; normally Ambassadors of
Member countries in Geneva. They establish the disputes
Panles on request and adopt the Panel reports, possibly
amended by the Appellate Body. They watch implementation
of their decision and they authorize OcompensationO and
OretaliationO if necessary.

Panels
Members of the Panel Where a complaint is investigated

Experienced, independent people The disputes Panels must:
Panels comprise, normally, three

persons who are not from either of I Review the basis for the complaint
the disputing Member countries. The I Listen to the arguments of the parties } including the
WTO Secretariat maintains a list of Othird party® Members who have some specibc interest

persons eligible to serve on Panels.

Most have been representatives of a A ~ .
I Evaluate the Opros and consO of each argument in the
Member at WTO or are government

officials. Some are from universi - complaint in the light of their interpretation of the

ties or law firms or other Ooutside® Agreements

occupations. There are no perma - . . . .
P P Panels decide for themselves how they will organize their
nent Panels. Each case has a new

Panel, although sometimes the Pan - enquiries. They can ask questions of the Members and can
ellists have served on other cases. even ask for outside expert help, if necessary.

in the decision on this case

The Panel reports are often very detailed examinations of the
circumstances of the case. The Panel states what it considers
are the requirements of the Agreements in the circumstances
of this complaint. It usually recommends that one or other

of the Members changes its regulations to bring them into
compliance with those requirements.
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Appellate Body

Legal experts who take a OQjudicialO view of the case

Members can appeal the legal aspects of the Panel report.
Panels frequently comprise trade ofpbcials, but the Appellate
Body is like a court of appeal comprising eminent legal
experts. The seven members of the Appellate Body serve
four-year terms. They sit three-at-a-time to review and make
Pndings on Panel reports.

The Appellate Body does not look again at the facts of a case.
It makes sure the Panel recommendation uses a legally sound
interpretation of the Agreements. It may change, or OreverseQ
or conbrm the recommendations of a Panel.

The Appellate Body submits its bPndings to the DSB, with the
Panel report that it may have amended. There is no further
appeal.

Some examples
Cases that the DSB has decided
You can bnd all the detail s of these disputes from the

WTO web site. Look up the case by the name of the Member
responding, or by the product:

I A complaint against Australian export-subsidies to a
company making leather car seats. Australia had to
withdraw the subsidies and recover the funds paid.

I A complaint against India for failing to give the
required level of protection to pharmaceutical patents.
India had to change its laws.

I A complaint against the EC administration of import
restrictions on poultry. The EC had to change its pro -
cedures.

I A complaint against Guatemala for not conducting
adequate investigations before applying anti-dumping
duties to imported cement. Guatemala had to revise its
anti-dumping procedures.

I A complaint against Japan for unnecessarily restric -
tive quarantine procedures applied to varieties of
imported fruit. Japan had to change its testing and
fumigation procedures.

I A complaint against Korean safeguard measures
restricting imports of dairy products. Korea had to
bring its safeguard procedures into line with the WTO
and GATT agreements.
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I A complaint that USA regulations intended to preserve
rare sea-turtles were really trade restrictions on the
import of shrimps. The USA had to change its laws to
reduce the trade impact and to make the law apply more
fairly among importers.

I A complaint that USA support payments to cotton farm -
ers were prohibited export subsidies. The Panel found
that the subsidies depressed the world price of cotton,
hurting developing country producers. The USA had to
withdraw the subsidies but there is still a dispute about
whether it has done this.

I Several complaints over several years about EC quotas
on imports of bananas. The EC gave preferences to some
developing countries but not others. It had to change
its import regime, more than once, to comply with WTO
Agreements.

I Several EC complaints about USA tax concessions to
Prms that maintained sales subsidiaries abroad. The
USA made changes to its income tax system to eliminate
the prohibited export subsidies.

I A complaint by the island developing country of Anti -
gua that the USA had not honored the commitments in
its GATS schedule. The DSB directed the to bring its laws
into conformity with the commitments in its schedule.

As of May 2007, Members had notibed more than 360 disputes.
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Keeping the peace: advanced

A victory in principle
Pakistan cotton yarn case

One reason that a complaint may
not be ‘fruitful’ is that the ‘rectifica-
tion® required by the loosing Mem -
ber may not result in changes to the
commercial opportunities for firms.
A revised regulation that com -
plies with WTO rules may continue
to restrict imports, for example.

Pakistan won its case against US
safeguard actions on cotton yarn
(DS192). The US measures were
found to be inconsistent with the
Agreement on Textiles and Clothing.
But by the time the US implemented
the decision, its industry had enjoyed
almost the full period of protection
that would have been available under
a compliant safeguard measure.

You can read more on the back -
ground to this case and the chal -
lenges facing the Pakistan textile
industry in bringing the case to
WTO in a Case Study available from
the WTO web site ( http://www.
wto.org/english/res_e/booksp_
e/casestudies_e/case34_e.ht m)

Legal or diplomatic action?X

Dispute settlement is a mixture

WTO disputes look like legal actions by one government
against another. But thatOs not a completely accurate picture.

We tend to notice only those disputes that proceed to a Panel
and, possibly, appeal. But these are fewer than half the dis -
putes notified to WTO. More disputes end at the consultation
phase than in a decision by the DSB. In other words, most

WTO Members either settle their disputes by diplomatic

means or withdraw them.

Since consultations are confidential we don’t know precisely
why a particular dispute might end at the Consultations

stage. But we can assume that either the two parties reached

a mutually agreeable solution or the complaining party

decided not to ask for a Panel.

The minority of disputes that go on to adjudication before a

Panel become part of a legal process. The appointment of legal
experts to the WTO Appellate Body has emphasized the Ojurid -
ical® aspect of Dispute Settlement.

When is adjudication OfruitfulO?

Members have a choice: settle or adjudicate

Why would a Member not proceed with a request for a Panel if
consultations did not resolve the dispute?

The DSU (Article 3.7) warns Members to think carefully

about whether it would be Ofruitful® to bring a dispute to arbi -
tration. As that word implies, there iis always a Qtinadie affi®
between the potential benefits of a ‘win’ and the costs of
pursuing a dispute.

If a Member is successful in the process, the outcome will be
at best a change in the laws of the respondent Member, not
restitution of any commercial losses. The change may bring
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Costs of adjudication

A barrier to developing countries?
How much does it cost to pursue
a complaint through a Panel the
Appellate Body? Academic analysts
have put the Olitigation® costs of a
moderately complex case at around
$500,000 in 2005 (Brown, C.P. and
Hoekman, B.M. OWTO Dispute Settt -
ment and the Missing Developing
Country CasesO, JIEL accessed at
http:/gem.sciences-po.frlcontent/
publications/pdf/Bown Hoek -
man_dsu.pd f). But the full costs,
including the preparation of the case
and the time of officials involved

in consultations and review, might
be twice or three times that sum.

New rules from old?

Some people have asked whether
a legal interpretation of the Agree -
ments might Oread intoO their pro -
visions rules that were never,
in fact, intended by the dip -
lomats who negotiated them.

The Appellate Body however uses
the same procedures for interpret -
ing the Agreements as are used to
interpret the meaning of any treaty.
Specifically, it employs the proce -
dures of the 1969 Vienna Conven -
tion on the Law of Treaties (See the
report of the Appellate Body on US-
Gasoline in document WT/DS2/ABR).

The Appellate Body does not
have the responsibility of inter -
preting the Agreements. That
belongs only to Members of WTO.

the respondent MemberQs laws into alignment with WTO
rules without making the commercial situation any better.
Meanwhile the complaining Member (and the respondent)
will have put a lot of resources into the complaint.

|
4

Two types of complaint

|
Violation of the Agreements, or not

The basis for a dispute is Onullibcation or impairmentO of a
benebt due to a Member under the WTO Agreements. The
words come from the heading of Article XXIII of GATT. They
mean that if some measure of another Member is reducing
or eliminating the benebts due under the Agreements, either
directly or indirectly, then a Member may take action under
the DSU.

For practical purposes there are two situations that might
lead to Onullibcation or impairmentO.

1. The Oresponding® Member} that is, the Member
whose action is the subject of the complaint  } might
have failed to carry out its obligations under the
Agreement. This is a case of Oviolatingd an Agreement.

2. The responding Member might have taken some
measure that resulted in Onullibcation or impairmentO
of a benebt of the Agreement but did not violate the
terms of an Agreement.

Almost all successful complaints concern the brst ground.
Some, but few, Onon-violation® complaints under the disputes
provisions of GATT (Articles XXIl and XXIII) resulted in a
Pnding against the respondent.

As of early 2007, however, no non-violation claim under WTO

has succeeded. The likely reason is that Panels and the Appel -
late Body are reluctant to bnd that a Member has failed to

meet its obligations when its policies and regulations are in

line with the negotiated requirements of the Agreements.

Where Members complain of a Onon-violationO measure they
normally also allege Oviolationd of the Agreement(s) as an
additional or alternate complaint.

Violation and the burden of proof
Break the Agreements and youOre Oin the dockO

In the Goods agreements, the grounds for a complaint are
not simple OviolationO of the terms of an Agreement. The
measure must have some adverse effect on the benebts that
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the complaining member could expect to receive from the
Agreements. This reRects WTOOs contractual nature: secur -
ing benebpts that balance the obligations accepted. The WTO
Agreements are not Ocodes of lawO where the proof of a viola -
tion is sufbcient to Pnd an infringement.

Where a Member alleges violation, however, the DSU says
(Article 3.8) that there is a Opresumption of nullibcation or
impairmentO. This is important because, where the Panel Pnds
a violation, the respondent must rebut the Pnding or lose the
case. Where the request for a Panel does not allege violation
of an Agreement, or the Panel bPnds none, the complainant
must offer evidence to show that nullibcation or impairment
occurred.

The grounds for a case
TheyOre found in the Agreements

Members bnd the grounds for a violation complaint in the
dispute settlement provisions of the Agreements covered by
the DSU, not in the DSU itself. For example, in

I Articles XXII and XXIII of GATT

I Article 19 of the Agreement on Agriculture
I Article 14 of the Agreement on Safeguards
I Articles XXII and XXIII of GATS

I Article 64 of TRISP

E and so on.

The DSU says that the OconsultationsO phase of a dispute must
begin with a written request from the complaining party

giving reasons for the request and indicating the legal basis

for the dispute. In the typical Oviolationd cases, Members
include references to specibc Articles of the Agreements that
they consider the respondent has breeched.

A written request to the DSB to establish a Panel must be very
precise. Un der Article 7.1 of the DSU, this re quest debPnes the
scope of the dispute and the extent of the panelOs jurisdiction.
The Panel may review only the measures identibed in the
request in the light of the provisions of the Agreement(s) cited

in the request. The request for the Panel also informs the
respondent and third parties of the basis for the complaint.

The GATS difference

A simpler rule

It is not necessary to show nullifi -
cation or impairment in a GATS dis -
pute. GATS Article XXIII:1 says that

a Member may have recourse to dis -
pute settlementifitconsiders another
Member has failed to carry out its
obligations under the Agreement or
fails to fulbl the commitments in its
GATS schedule. Non-violation com -
plaints under GATS must, however,
show the nullification or impair -
ment of a benebt (Artiicle XXII1:3).
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OO0pennessO

Resolving disputes is a conbdential process

Over the years, there have been many calls for WTO to
maintain QopenO processes that provide full information to
the public and even allow public participation. The Members
responded in several ways to these calls. For example, they
de-restricted most WTO documents and made them publicly
available. They even agreed to an experimental televising of
a Panel hearing.

But Member governments maintain the conbdentiality of the
Dispute Settlement process.

I The disputants control access to consultations and
keep the discussions separate from any subsequent
Panel procedure

I The Panels hearings are closed although Members
may chose to release their submissions to the Panel.
The PanelOs releases a report on its proceedings only
after initial circulation to the disputing Members

I Appellate Body proceedings are conbdential

There are limited opportunities for persons who are not ofp -
cials of one of the disputing governments to be involved in the
process:

1. As an expert advising a Panel. Disputes Panels
establish their own working procedures. They have
consulted with outside experts in some technical
cases such as those involving an SPS barrier. They
may even consider unsolicited submissions from out -
siders.

2. As an Oamicus curiae@—that is Ofriend of the courtO —by
making an unsolicited submission to the Panel
or Appellate Body on a case. The Appellate Body
has received submissions from outside groups. It
maintains that it has the right to consider them, but
it has never done so. Most Members appear opposed to
the consideration of external submissions.

3. As part of an ofbcial submission to the Appellate
Body. If a Member choses to attach a submission from
an outside group to its own submission, and to take
responsibility for the information in the attachment, it
may do so.

4. As a member of the ofpcial delegation of one of the
Parties or a third party. In WTO, Members may
appoint anyone they wish to their ofpbcial delegation.

PAGE 4



Third parties

An opportunity to inBuence the Panel

A Member other than the complaining and responding par -
ties may be included in the consultations if

% It has a substantial trade interest either in the
measures under dispute or in any possible resolution
of the dispute

%  The consultation was begun under Article XXII.1 of
GATT or XXII.1 of GATS

% The responding Member agrees that the claim of
substantial interest is well founded

A Member may always request its own consultations with the
respondent if it does not succeed in its Othird partyO request.
This would launch a new dispute settlement process.

The Panel will usually admit any Member with a substantial
interest in a case to the Panel procedure.

Director General and Secretariat
Essential services

Under Article 5 of the DSU, the Director General of WTO may

offer his or her Ogood ofpcesO to help Members settle a dispute.

The DG is also available to conciliate or to mediate a solution
before the appointment of a Panel. No Member has taken
advantage of Article 5 in any dispute.

The WTO Secretariat assist s Members involved in Dispute
Settlement at their request. It may provide additional legal
advice and assistance to developing country Members in a
dispute but must remain impartial.

WhatOs it worth?

ThereOs no doubt that the Dispute Settlement processes

of WTO avoid the damaging economic and foreign policy
consequences of Otrade warsO. One way to estimate the
potential value of the OpeaceO that WTO ensures is by the
arbitrated value of OretaliationO in cases where a Member does
not implement a decision within the time allowed by the DSB.

But it is difpcult to estimate the bilateral trade value of

a measure that the DSB bnds is inconsistent with the
Agreements. The biggest problem is to construct the Ocounter-
factual® case that evaluates the trade the complainant

would have enjoyed in the absence of the inconsistency. The

S

Going to the source

Learn by reading cases

To really understand what is going
on in a WTO dispute settlement,
you need to read the Reports of
the Panels and the Appellate Body.
They are often lengthy documents.
Panel reports carefully dissect the
facts of a case and Appellate Body
reports contain precise legal anal -
ysis. They include tables of con -
tents, however, so you can identify
the parts that interest you most.

The WTO Website (http:/www.
wto.org/english/tratop e/dispu
e/dispu_e.ht _m) contains arich cat -
alogue of the library of disputes
documents. You can look up dis -
pute documents by Member coun -
try, by the subject of the dispute, by
date and by the type of document.

Recently, the WTO Secretariat has
begun to compile one-page summa -
ries of disputes cases. Those cases
decided up to September 2006 are
in a book that you can download
for free here ( http:/onlinebook
shop.wto.org/shop/article details.
asp?ld Article=721&lang=E N
PDF file, about 1.9mb).
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Measuring the damage evaluation is complicated by the impact of the inconsistent
Arbitrations on Oretailiation® measures on the price of the affected product when the
Here are two interesting papers on complainant and respondent account for a large proportion of

the challenge of estimating Oretalia - world trade.

tion® (both PDF bles less than 100kb). - o ] ) ]
The OretaliationO approved is only an estimate of the bilateral

¥ Qecularities of Retaliation _ consequences of the inconsistent measure. In globalized
in WTO Dispute Settlemen tO ~ . .
markets, one countryOs exports may contain raw materials,
by Professor Kym Ander - .
son (one of the WTO arbitra - manufactured components, IP and services components
tors in the EC Banana case)  {rom third countries. They share in the full impact of an

¥ An Economic Analysis inconsistent measure and, probably, in the impact of any
of four EU-US Mini Trade retaliation.
War sO by Dr Fritz Breutz

Both papers contain recommenda - [DQES S|ze matter’ after all?

tions on ways to improve the cur - . . . ean
rent retaliation Openalty® including, IS the system fair to big and small economies alike®

possibly, using a monetary OPneO of g qata shows strong developing country participation in
compensation amount rather than

. : . the Dispute Settlement system. But does the system really
a tariff barrier or a services or N ) N )
TRIPS barrier. What do you think? Olevel the playing PeldO for small economies?

First :Is it too hard for small trade administrations to
gather the legal resources and expertise in the Agree -
ments to watch out for their own interests? The WTO is
not a Opoliceman®. If small economies do not prosecute
their own interests, the OsystemO will not do it for them.
The Secretariat provides some legal assistance to devel -
oping Members, as does the Geneva-based Advisory
Center on WTO La w, a small donor-funded international
organization. But the challenge of developing a case
means small economies may need to engage a private
law brm.

Second: Can small or poor countries afford a WTO chal -
lenge? The DSUOs remedy of Orectibcationd (Oputting
things right®) will not bring any commercial compen -
sation. It may not improve commercial opportunities,

either. Can small countries afford to devote perhaps $1
million to a caseNincluding legal feesNthat results, at

best, in a change in barriers to exports but not necessar -
ily to a reduction in barriers?

Third : How can small economies enforce a decision? If a
Member does not meet its obligations to implement the
decision of the DSB in a Oreasonable period of time0, the
DSB may authorize temporary OretaliationO by the com -
plainant. This may not represent much of a threat if the

PAGE 6


http://www.ecomod.net/conferences/ecomod2003/ecomod2003_papers/Breuss.pdf
http://www.ecomod.net/conferences/ecomod2003/ecomod2003_papers/Breuss.pdf
http://www.acwl.ch/
http://www.acwl.ch/
http://www.adelaide.edu.au/cies/papers/0207.pdf
http://www.adelaide.edu.au/cies/papers/0207.pdf
http://www.ecomod.net/conferences/ecomod2003/ecomod2003_papers/Breuss.pdf

complainant is a small country. The Arbitrators made
this clear when Ecuador attempted to enforce the DSB
decision against the EC’s barriers to banana imports:

“... Becuador’s population is 12 million, while the EC’s
population is 375 million. Ecuador’s share of world mer-
chandise trade is below 0.1 per cent, whereas the EC’s
world merchandise trade share is in the area of 20 per
cent. In terms of world trade in services, the EC’s share
is 25 per cent, while no data are available for Ecuador
because its share would be so small. The GDP at mar-
ket prices in 1998 was US$20 billion for Ecuador and
US$7,996 billion for the 15 EC member States. In 1998,
the EC’s GDP per capita is US$22,500, whereas per capita
income is US$1,600 in the case of Ecuador.

EWe believe that these differences conbrm our consid -
erations ... that it may not be practicable or effective

for Ecuador to suspend concessions or other obligations
under the GATS or with respect to all product categories
under the GATT ... We note Ecuador’s argument that it
hasgs limited its request for suspension under the TRIPS
Agreement to only three areas of protection of intellec-
tual property rights where adverse effects for Ecuador
and difpculties in implementing suspension would seem

to arise the least.” (WT/DSQ7/ARB/ECU, paragraphs 125
-127)

The Arbitrators in this case, unusually, granted Ecuador
the right to ‘retaliate’ by limiting the EC’s rights on
copyright, geographical indications and industrial
designs.

Retaliation (again)

Cui bono?

We must remember that ‘retalia-
tion’ is a last-ditch event. Although
small economies are clearly at a
disadvantage in retaliation, it’s not
clear that retaliation works well
even for big economies. For exam-
ple, the DSB authorized the USA
to levy additional tariffs totalling
$478 million on imports from the
EC after the bananas case. It took
the EC three years to make the
required changes to its regulations.

Do you think that the penalty
eventually forced the EC to com-
ply? Were the trade barriers also
a penalty for the USA? Who might
have paid $478 million more for
EC exports than they had to? Dr
Breutz’ paper has some data that
might help you to decide for yourself.
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Class Exercise

Disputes Word I\/Iazele I I

Start at the Green tile and trace the letters of the words in the clues (up, down,
sideways and diagonally) to bPnd your way to the red tile.

grdcdhuteh

grfcde it ety
gricd it dedy
grdeich ot e
grdcde ottty
L et e
gritcdrtatads

Before WTO Members take a decision on a dispute, the recommendation may be
subject to

Three members of a disputes may consider the facts of a dispute.

The three letters that designate the only body who can make a decision on a
dispute: .

Fifteen months is the usual allowance for a Oreasonable period of ___ O.
Pending implementation of the decision in a dispute the two parties may agree

on an amount of .
‘ ’ The provisions of GATT that debne the types of dispute are found in Article
XX .
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Class Exercise

d Map!

11N

M

Disputes

May join ? ? ?

page 2

May appear before Appellate Body

? ? ? the Panel

Assists Membersto ? ? ?

May not ? ? ? recommendation :
Legal review of case

Seven ?? ?

Reportsto ? ? ?

Respondant May ? ? ? Panel recommendation
Participates in ? ? ?
Bears ? ? ? in violation cases
Appears before ? ? ?
May ? ? ? Panel recommendation

Must ? ? ? the decision

? ? ? members
May call for ? ? ?
Normally ? ? ? in 6 months
Determines ? ? ?
? ? ? adecision

? ? ? the decision Seeks ? ? ?

All ? ? ? particpate May request ? ? ?

Appoints ? ? ? Appears ???

? ? ? implementation period May ? ? ? recommendation

=
ﬁ
>
D
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Class Exercise I I
Disputes: crucial balance
Nam <D = - is- /3

My rights «<—— MYy obligations

To be tolerant of
others' beliefs

To believe what |

c
(

To be treated fairly

<
N N

:
:
:

The WTO rules are based on mutual rights and obligations between Members. A
dispute is resolved by restoringdhence of rights and obligattescribed
in the WTO rules. What are somy@ofrights and obligations?
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Class Exercise I I
|

Disputes: Rule stories-

Goldbsh goof Party piano

The Bus Company receives complaints After several complaints, the ResidentsO

from people who object to other passen -  Council of the apartment block notibes

gers bringing dogs onto the bus. One per - all residents of the building of a new

son said a dog bit her. Another dog was rule: ONo late night partiesO.

frightened and ran the length of the bus,

jumped over two passengers, hid under a A few weeks later, one elderly apartment

seat. It held up the bus for twenty min - owner complains to the building manger

utes. that his upstairs neighbour keeps break -
ing the rule by playing loud music late

The Company puts up a sign behind the at night. He canOt sleep. The ResidentOs

driverOs seat saying ONo pets allowed on Council must tell the noisy neighbour to

the busO. obey the rule or leave the building.

A girl gets on the bus with a goldbsh in a The neighbour says that he sometimes

plastic bag blled with water. She acciden - plays his grand piano; sometimes one

tally spills some water from the bag onto or two of his friends are there to hear

a lady seated on the bus who demands him play. That doesnOt make it a party.

that the driver throw the girl off the bus He says that he never plays after 10 pm

for breaking the Ono petsO rule. The girl and, in his view, thatOs not late.

says she has no other way to get home,
she didnOt see the sign and, anyway, a

psh is not a pet.
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Class Exercise

Disputes: Banana case

INn1993 the European Commission adopted a common market for bananas that extended existir
discrimination in favour of exporters from developing countries that were former Edropean colo
nies. This action led to three separate cases brought by the OotherO banana exporters. The det
case is @3 launched in Ma996. Write your answers to these questions on a separate sheet.

Q What did the EC change when it introduced it’s 1993 Common Market for bananas that led the
‘dollar banana’ exporters to bring their WTO case? In your answer, indicate the value of banana
trade and make an estimate of the impact on the ‘dollar’ exporters.

You can bnd a useful background to the Bananas case on the UNCTAD  website (http://www.
unctad.org/infocomm/anglais/banana/ecopolicies.htm). Click on the ‘Market’ button for econ-
mic data.

Q What did the developing country complainants in Bananas III claim about the EC import quo-
tas? Summarize the GATT rule about quotas that the complainants said the EC broke. What was
the WTO decision on this point?

The WTO SecretariatOs One-page summary’ of Bananas III will help (http://www.wto.org/eng-
lish/tratop_e/dispu_e/cases_e/lpagesum_e/ds27sum_e.pdf). You will Pnd the text of the rel-
evant rule in GATT (1947) (http://www.wto.org/english/docs_e/legal_e/gatt47_01_e.htm)

Q How did the USA, which does not export bananas to Europe, become involved as a complainant?
What was the basis of the USAOs complaint? Hint: it was not a complaint based on GATT.

Q One line of defense offered by the EC to the disputes Panel was that the measures that it took, to
the extent they were inconsistent with the Agreements, were permitted by a waiver from the
ECOs obligations. What was this OwaiverO? What did it say? Does it still exist? What did the WTO
decide on this defense?

You can bnd the decision in the one-page summary. For more on the details of the waiver, check
the UNCTAD document cited above.

Q [For extra credit] We have already seen that the USA was authorized to OretailiateO in this case
by raising duties on imports of other products from the EC. What happened when the US raised
duties on French bath salts by 100%%

Hint: Google the name of the bath salt manufacturer OLaboratoire du BainO and OEC Commis -
sion”
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